United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANTS AND JOINT APPENDIX 
Anited States Court of Appeals 


ees Fimtrg Com, ee 
No. 16,317 ain 586 ah 
Ww ae 


kL 4), BF 
MARY ELLEN BREMER U0 “* #42’ 
and CLERK 
FREDERICK G. BREMER, 
Appellants, 


DR. PHILIP BURKA, 
Appellee. 


——— 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MAXWELL A. OSTROW 
MAURICE FRIEDMAN 


357 Munsey Bldg. 
Washington 4, D.C. 


Attorneys for Appellants 


a OY RLOLOS 
Washington, D. C. ROBERT I. THIEL zs 


(i) 


QUESTION PRESENTED 


In an action for malpractice in the postoperative 


treatment for varicose veins, is a trial court justified 


in directing a verdict for the physician where the testi- 
mony supports negligence either on the theory of a care- 
less injection into surrounding tissue, rather than the 
vein, or on the theory of an injection of an improper 
solution, either of which probably caused the burn and 
resulting scar, and where the defendant admits that such 
injection caused the burn; and where the patient did not 
give an informed consent to the treatment administered 
in that the physician admittedly did not warn the plaintiff 


of the probable hazards and consequences of the treatment? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of the Appellee entered 
by the direction of the United States District Court for the District of 
Columbia. The jurisdiction of this Court is based upon 28 U.S.C., Sec. 
1291. The jurisdiction of the Court below is based upon D.C. Code 11- 

306 (*). The action was one for damages based upon malpractice, personal 
injuries, loss of consortium, and expenses resulting therefrom. 


*x 
Through error, the amended complaint refers to Section 12-101 and Section 
16-1201, instead of Section 11-301 et seq.; but no question of the jurisdiction of 
the lower court was or is involved. 


STATEMENT OF THE CASE 


Appellants’ amended complaint (1-2) sought damages from the 
appellee, Dr. Philip Burka, for injuries to appellant, Mary Ellen Bremer, 
based upon the alleged malpractice of the appellee, and loss of her serv- 
ices and consortium to her husband, Frederick G. Bremer. For convenience, 
appellants and appellee will be referred to by name or as plaintiffs and 
defendant, respectively, as in the lower Court. 


The injuries to Mrs. Bremer resulted from an improper and negligent 
injection of a solution of sodium morrhuate into her left leg in the post 
operative treatment following varicose vein surgery performed by the 
defendant, who did not warn plaintiff of the dangers inherent in the post 
operative treatment before it was undertaken, and thus plaintiff's informed 
consent was not obtained. In addition to the plaintiffs’ testimony, the defend- 
ant was called and examined as an adverse witness on their behalf. At the 
conclusion of the plaintiffs’ case, the lower court directed a verdict in 
favor of the defendant, and a judgment was entered thereon. A statement 
of the testimony follows. 


Having been treated by the defendant, Dr. Burka, for the removal 
of a cyst in January, 1957, the plaintiff, Mrs. Bremer, at a later time 
consulted him for the removal of another cyst and some difficulty she 
was having as a result of varicose veins (11-12). In July, 1957, Dr. Burka 
operated on Mrs. Bremer for a ligation of the varicose veins in her legs. 
She was confined to the hospital for about 48 hours. About two weeks later 
the stitches were removed from her legs, and defendant started to give her 
injections in the leg veins. Dr. Burka gave about four or five injections at 
weekly intervals, and at the time of the fifth or sixth injection, which was 
the last, the area injected turned purple, became sore, a blister was raised 


on it, ". . . and at that moment as Dr. Burka removed the needle, he said, 
‘Oh, I'm sorry, I've burnt you'". (7, 9, 18) 
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Plaintiff was not warned by the defendant of the hazards involved 
(10), and defendant admitted that when plaintiff first came to him for the 
treatment of the varicose veins he did not tell her that she might have a 
scar as a result of the injections (40). 


Subsequently, Dr. Burka referred Mrs. Bremer to Dr. Dick, a 
plastic surgeon, who as a favor to defendant sanded Mrs. Bremer's leg 
in a painful attempt to remove the scar, without success. ‘Dr. Dick did 
not bill the plaintiffs for his services. Mrs. Bremer suffered pain for 
about three months following the burn. She was not able to do any house- 
work for a time, and her husband stayed home with her for approximately 
a week to take care of her and their household (9, 10, 21, 22, 23). 


The scar is on the left leg of the plaintiff below the skirt line, visible 
to the naked eye, approximately the size of a fifty cent piece and the scar 
area is colored a deep brown, distinguishable from her natural skin (10, 11). 


Mrs. Bremer was first troubled with varicose veins at the time of 
the birth of her third child in November, 1956 (11). The operation performed 
by defendant is called "stripping of the veins", and at that time of the opera- 
tion, defendant simply advised plaintiff that following the operation she was 
to be given injections (14). These injections were performed while plaintiff 
was in a standing position, after the defendant had tied a rubber hose around 
plaintiff's leg to make the veins more prominent for the injection of the solu- 
tion by a hypodermic needle. The injections started at the calves and were 
gradually applied to the upper part of the legs and thighs. (15) Mrs. 
Bremer was told by the defendant that the purpose of injecting the fluid was 
to dissolve the affected veins. Except for the last injection, from which she 
suffered for about three months, plaintiff had some discomfort for a period 
of several hours following each injection (16). 


The testimony of the plaintiff, Frederick G. Bremer, briefly stated, 
corroborated his wife's testimony concerning the fact that prior to the 
injections there were no scars, blemishes or burns on her left leg; that 


she was in pain for approximately three or four months after the last 
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injection; she had a scab for about three months, and then a permanent 


scar resulted; she went out with her husband on only rare occasions be- 


cause of the unsightly scab and scar; that he received a bill from Dr. 


Burka for $100, which was paid following the operation in September, 
1957; that he never got any bill for any of the injections, nor did he 
receive a bill from Dr. Dick (22, 24). 


The defendant, Dr. Burka, was called as an adverse witness by 
the plaintiffs. He testified that he specialized in the fietd of "general 
surgery"; that he did not hold himself out as a specialist in the treatment 
of varicose veins; that he does a great deal of varicose vein work, but 
does not hold himself out as a specialist in that field; and in answer toa 
question propounded by the Court, the defendant stated that he is a special- 
ist in the field of general surgery, which includes varicose veins, and that 
he does a great deal of varicose vein surgery (24, 25). Defendant also 
testified that on August 13, 1957, he performed a surgical operation on 
plaintiff for the removal of a breast lesion, and he operated on her veins 
on August 15, 1957, following which he instructed her to return to his 
office a week later for the removal of the sutures; commencing on August 
28, 1957, he injected a 5% solution of morrhuate in benzyl alcohol in both 
legs to obliterate plaintiff's remaining varicose veins which remained 
following surgery (26); this solution sets up a reaction on the internal 
lining of the treated veins so that they will stick together and heal in 
order that blood would not be able to flow through those veins (27); on 
each of the subsequent occasions when the plaintiff came to defendant's 
office, she received injections in both legs without untoward results until 
November 27, 1957, when the reaction occurred; that he continued to apply 
these injections until January 8, 1958, and checked her legs until March 
26, 1958, (27, 31). 


When questioned about the November 27 occurrence, the defendant 
stated that he used a diluted solution because the veins were smaller on 
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the plaintiff's left leg; that before he injected the entire cubic centimeter 


of solution, he noticed a blanching occurring about three-quarters of an 
inch above the site of the injection; that he immediately withdrew the 
needle and that the blanching became reddish in color; that the disfigure- 
ment was a scar, "caused by some form of treatment which caused the 
blood supply of that particular area to become impeded"; that he did not 
know for sure whether it was the solution injected into the leg which 
caused the scar; that it could have been due to a spasm when the solution 
was injected; that the injection caused the spasm directly or indirectly; 
and that "the solution did cause the reaction which caused the scar" (30, 
31). 


While insisting that injections were given by him on December 11 
and January 8, based upon his personal recollection, he could not explain 
why his records contained information as to the strength and quantity of 
each injection up to the injection given on November 27, but there was 
no record of the strength and quantity of the injections alleged to have 
been given on December 11 and January 8 (32). Also, Dr. Burka testified 
that all injections up to November 27 consisted of one c.c. of a 5% solution, 
but that on November 27, the injection contained one-half this solution, 
although his written records did not show the dates of each injection, nor 
the solution or strength (33). 


The appellee admitted that this solution is injurious to the tissues if 
it gets outside of a vein, by causing a reaction of the subcutaneous tissue 
around the vessels in the manner sustained by the appellant, Mrs. Bremer; 
or, by a spasm of the muscles in the wall of the smaller veins leading off 
from the larger one which is injected. While appellee did not know whether 
or not the solution went into the tissue, it would have caused the reaction 
resulting in the scar (35). 


The defendant again testified that he withdrew the needle after about 
three-fourths of the injection had been given; that he did not know where 
the injection did go, although he presumed it was in the veins; that the 


solution can be injurious if it gets into the tissues surrounding the vein, 
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by causing a reaction of the subcutaneous tissues such as was sustained 
by the plaintiff; that when the vein goes into a spasm, the solution may 
spread into the tissues; while he did not know whether the solution did 
go into the tissues, it could have, and that could have caused the scar 
reaction (34, 35). 


Appellee did not tell her that she might have a scar as a result of 
the injections (39, 40). On cross-examination by his own counsel, Dr. 
Burka testified that the treatment given Mrs. Bremer at the hospital was 
in accordance with approved standards, and that the treatment thereafter, 


including the injections, was in accordance with approved treatment 


followed by surgeons in the District of Columbia, as was the solution 


used for the injections. 


At the conclusion of the testimony offered on behalf of the plaintiffs, 
the Court directed a verdict on the ground that there was no negligence or 
any violation of duty by the Doctor (41, 42). 


STATUTES INVOLVED 


None is pertinent. 


STATEMENT OF POINTS 
The Court below erred: 
1. In refusing to submit the case to the jury. 


2. In directing a verdict for the appellee against the appellants. 


SUMMARY OF ARGUMENT 


The evidence was of such a nature that reasonable men may differ 


on the issues presented; direct and positive evidence of negligence is not 


required to establish it. Two alternative theories of negligence dealing 


with the injections given to the plaintiff were presented in the trial of this 
case which justified a submission of the case to the jury: either the injec- 
tion was made into the surrounding tissues rather than the vein, or an 
improper solution was injected, either one of which probably caused the 
injury. The defendant himself admitted that the scar was caused by some 
form of treatment which he administered. In addition, the statement of 
the defendant made at the time of the grievance compiaint of, ''Oh, I'm 
sorry I burnt you", was a direct admission of liability. There was a lack 
of informed consent by the plaintiff, which was admitted by the defendant 
and which in itself constituted negligence. By reason of the various 
theories, three in number, advanced by the plaintiff and supported by 
testimony, the rule of law requires that such a case be submitted to the 


jury. 


ARGUMENT 
A 


It was the duty of the lower court to permit this case to go to the 
jury because the evidence introduced was of such a nature that reasonable 
men may differ on the issues presented, even though it may be argued that 
the evidence preponderates strongly against the plaintiffs.’ 


"The evidence in this case, as we read the record, prepon- 
derates strongly against appellant. Nevertheless, we are 
satisfied that there was enough to require that the case go 
to the jury; under the well-established rule that if there is 
evidence upon which, when construed most favorably to the 
person upon whom the onus of proof is imposed, reasonable 
and fair-minded men, properly instructed as to the law, 
could find a verdict in his favor, then the question is not 
one of law but of fact to be settled by the jury." (Bell Vv. 
Brown, 76 U.S. App. D.C. 5, 128 F. 2d 317.) 
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In a case where a physician was held liable for an x-ray burn 


inflicted upon a patient, this Court said: 


"Generally speaking, direct and positive testimony to specific 
accounts of negligence is not required to establish it. Sub- 
stantial evidence is sufficient, either alone or in combina- 
tion with direct evidence.” Christie v. Callahan, 75 U.S. 
App. D.C. 133, 147, 124 F. 2d 825, 839. 


In another x-ray case (Sweeney v. Erving, 35 App. D.C. 57, aff'd. 
228 U.S. 233), this Court held: 
"There are exceptional cases where the result of an opera- 


tion performed, if unexplained, may warrant an inference 
of negligence..." 


See also, Gunning v. Cooley, 50 S.Ct. 231, 281 U.S. 90, 74 L. Ed. 720, 
aff'g. 30 F. 2d 467, 58 App. D.C. 304. 


The issues of negligence as to the injections presented to the lower 
court were based upon two theories, either of which would have justified 
the jury in a finding for the plaintiffs, that is, either the injection was 
made into the surrounding tissues rather than into the vein proper, or 


that an improper solution was injected into the vein. 


The defendant himself testified that if the solution gets outside the 
vein, it would be injurious to the surrounding tissues; that this would be 
caused by a reaction to the tissues around the veins; that there could be 
a spasm of the smaller veins leading off from the larger one which can 
cause the blanching followed by redness, which could have happened in 
this case (35). He also testified that the scar was caused by some form 
of treatment which caused the blood supply of that area to become im- 
peded — and he was the one who gave the treatment: The defendant was 
uncertain whether the solution injected into plaintiff's leg caused the scar, 
although he testified that the solution did cause the reaction (a blanching 
and the burn which did not occur at any other time) which caused the 
scar (31). 
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In McGulpin v. Bessmer (43 N.W. 2d 121), there was evidence that 
the defendant physician had ligated an artery instead of a vein, resulting 
in gangrene and an amputation of the leg. The Court held: 


"As stated, a finding would be warranted that the cause of 
the gangrene was either mistaken ligation of the artery 
(instead of the vein), or injury thereto, by Dr. Spang.: One 
of these causes, both chargeable to Dr. Spang, seems 
probable, not merely possible, and more probable than 
any other cause, based on the evidence. It is not neces- 
sary that proof be conclusive or exclude every other sae 
gested or possible cause.' 


So, too, in the instant case, a finding would be warranted that the 


injection was made into the tissue surrounding the vein, rather than the 
vein proper, or that the solution used was an improper one. In the words 
of McGulpin, one of these causes, both chargeable to the defendant, seems 
probable, not merely possible, and more probable than any other cause 
based on the evidence. The testimony of the defendant himself amply 
supports this theory, for he stated that he did not know where the injec- 
tion went, although he presumed it was in the vein, and that if the solution 
gets outside of a vein, it can be injurious to the tissues surrounding it by 
causing a reaction, a blanching and burn, to the subcutaneous tissues, 
which could have been the reaction sustained by the plaintiff; and that he 
did not know whether the solution went into the tissues, but that it could 
have and that this could have caused the scar (34-35). 


B 


In addition to the foregoing substantial evidence demonstrating that 
the case should have gone to the jury, there is direct testimony from 
which the jury might conclude that the defendant made an admission of 
negligence. This was the statement made by the defendant at the time 
of the occurrence when he said: "Oh, I'm sorry I burnt you" (9, 18). 
Here was a direct admission of liability readily distinguished from an 
expression of sympathy from which the jury was furnished a strong 
inference of negligence. 
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A physician's statement that "we will see you through all this’ was 
held to be an admission of liability and not a mere statement of regret or 
sympathy, which was sufficient to take a case of this kind to the jury. 

"Whetstine vs. Moravec, supra, 228 Ia 352, 361, 365, 291 

NW. 425, 429, holds defendant's statement, ''We will see 

you through all this’ was an admission which lends some 

assistance to plaintiffs admissions of a physician, when 

not mere statements of regret or sympathy, are sufficient 

in themselves to take a case of this kind to the jury. 

Woronka vs. Sewall, supra, 320 Mass. 362, 69 N.E. 2d 

581". (McGulpin v. Bessmer, supra) 

Therefore, considering the evidence as a whole, the conclusion is 
inescapable that a jury might well have thought that the injury was probably 
caused by the negligence of the defendant, and consequently, it was error 
to direct a verdict in favor of the defendant. 

"The plaintiff is not required to eliminate all other possible 

causes or inferences; and all that is needed is evidence 

from which reasonable men can say that on the whole, it 

is more likely that there was negligence associated with 


the cause then that there was not. . ." (Prosser, Torts 
(1955), Section 42, page 204 and cases cited therein). 


Cc 


The evidence conclusively establishes both by the testimony of the 
plaintiff, Mrs. Bremer, and by the defendant called as an adverse witness 
on behalf of the plaintiffs, that plaintiff was not warned by the defendant of 
the hazards involved (10); and the defendant readily admitted that when the 
plaintiff first came to him for the treatment of varicose veins, he did not 


tell her that she might have a scar as a result of the injections (40). 


Here is a classic illustration of a total lack of informed consent to 
the post-operative treatment of the ligation of plaintiff's veins. In 
principle, it is no different than a situation where a patient is assured 
of a successful outcome of an operation, even though the physician well 
knows that complications could result; and if the physician had been candid 
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in advising the patient, the operation might not have been performed. It 


is analagous to a case where a patient refuses to consent to the perform- 


ance of an operation, which the physician nevertheless performs without 
consent. In this case, the physician knew and so testified that injections 
of the solution in an effort to obliterate varicose veins could result in 
complications of the kind encountered by the plaintiff (31). Under such 
circumstances, the lack of informed consent by the plaintiff makes the 
defendant liable regardless of the defendant's opinion as to the necessity 
for such treatment. 


The amended complaint specifically alleged that the defendant 
"failed to warn, inform and advise the plaintiff that in the treatment of 
varicose veins by injection she may be left with permanent scars and 
disfiguration" (2). This charge was included in plaintiff's pre-trial state- 
ment (4); and it was included in the Pre-trial Proceeding (6). The testi- 
mony of the plaintiff in this respect was not only uncontradicted, it was 
in fact supported by the defendant's own testimony on the stand (10, 40). 


"In our opinion the proper rule of law to determine whether 
a patient has given an intelligent consent to a proposed 
form of treatment by a physician . . . compels disclosure 
by the physician in order to assure that an informed con- 
sent of the patient is obtained." 


* * * x * 


"We think upon all the facts and circumstances here : 
presented Dr. Kline was obligated to make a reasonable 
disclosure to the appellant of the nature and probable 
consequences of the suggested or recommended cobalt 
irradiation treatment, and he was also obligated to make 
a reasonable disclosure of the dangers within his knowl- 
edge which were incident to, or possible in, the treatment 
he proposed to administer. . ." 

* cee * * * 

"On retrial of this case the first issue for the jury to 
determine would be whether the administration of cobalt 
irradiation treatment was given with the informed consent 
of the patient, and if it was not, the physician who failed in 
his legal obligation is guilty of malpractice no matter how 
skillfully the treatment may have been administered, and 
the jury should determine the damages arising from the 
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cobalt irradiation treatment. If the jury should find 

an informed consent was given by the patient for such 
treatment, the jury should next determine whether proper 
skill was used in administering the treatment.” 


(Natanson v. Kline, 350 P. 2d 1093) 


Therefore, quite apart from any issue of negligence, the case should 
have been submitted to the jury on the issue of the lack of informed con- 
sent by the plaintiff to the post-operative treatments performed by the 
defendant. 


D 


Lastly, in viewing the record most favorably to the plaintiff, there 
was no basis for directing a verdict in favor of the defendant at the close 
of plaintiff's case. Cf. Loketch v. Capital Transit Co., 101 U.S. App. 
D.C. 287, 289, 248 F. 2d 609, 611. 


CONCLUSION 


For all of the foregoing reasons, it is respectfully submitted that 
the lower court erred in directing a verdict for the defendant and refus- 


ing to submit the case to the jury for a decision on the merits. 


Respectfully submitted, 


MAXWELL A. OSTROW 
MAURICE FRIEDMAN 


357 Munsey Bldg. 
Washington 4, D.C. 


Attorneys for Appellants 
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1 
JOINT APPENDIX 


[Filed January 18, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY ELLEN BREMER, and 
FREDERICK G. BREMER 
9412 Holland Court 

Bethesda, Maryland 


Plaintiffs 


v. Civil Action No. 2566-59 


DR. PHILIP BURKA 
1834 Connecticut Avenue, N. W. 
Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 


AMENDED 
COMPLAINT FOR PERSONAL INJURIES AND CONSORTIUM 


COUNT I 

1. Jurisdiction of this court is based on Section 12-101 and Sec- 
tion 16-1201 of the 1951 et seq Edition of the Code of Laws of the District 
of Columbia. 

2. The plaintiff, Mary Ellen Bremer, is a resident of the state of 
Maryland and brings this suit in her own right. The defendant, Dr. Philip 
Burka, maintains offices and practices medicine in the District of Colum- 
bia and is sued in his own right. 

3. That on or about the 15th day of July, 1957, the said defendant 
held himself out to be and represented himself as a practitioner of medi- 
cine and well equipped by experience and learning to treat the plaintiff 
for varicose veins; and that the said defendant undertook to treat the 
plaintiff for varicose veins. 

4. In the treatment of the plaintiff, the defendant negligently and 
carelessly injected a hypodermic needle, containing a potent solution, 
improperly into the plaintiff's, Mary Ellen Bremer, leg, on or about 
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October, 1957, failed to warn, inform and advise the plaintiff that in the 
treatment of varicose veins by injection she may be left with permanent 


scars and disfiguration. 

5. That as a result of such negligent and careless treatment the 
plaintiff has suffered disfiguration of her left leg, pain and suffering in 
both legs, mental anguish, shock to her nervous system and was other- 


wise permanently injured. 

WHEREFORE, Plaintiff, Mary Ellen Bremer, demands judgment 

against the defendant in the sum of Fifty Thousand Dollars ($50,000.00). 
COUNT I 

1. The plaintiff, Frederick G. Bremer, adopts paragraphs 1, 2, 3 
and 4 of Count I of this Complaint. 

5. Plaintiff, Frederick G. Bremer, says that his wife, Mary Ellen 
Bremer, before said injuries were suffered by her, performed usual 
functions as his spouse, and that as a result of the grievances complained 
of he has been deprived to a great extent, of consortium and conjugal 
relationship usually incidental to marital association, all to his discom- 
fort and damage, and that he has been compelled, and in the future will 
be compelled to expend moneys for medical care and domestic help. 

WHEREFORE, plaintiff, Frederick G. Bremer, demands judgment 
against the defendant in the sum of Five Thousand Dollars ($5,000.00). 


/s/ Maxwell A. Ostrow 
Attorney for Plaintiffs 
357 Munsey Building 
Washington 4, D.C. 

RE 7-3140 


Plaintiffs demand trial by Jury. 
/s/ Maxwell A. Ostrow 
The filing of this Amended Complaint is consented to by attorney for the 
defendant. 
/s/ Richard W. Galiher 


[Filed October 5, 1959] 
ANSWER 
FIRST DEFENSE 

The defendant admits the allegations contained in paragraphs one 
and two of the complaint; he admits that he is a practitioner of medicine; 
that he undertook to treat the female plaintiff for a varicose vein condi- 
tion and that he had on other occasions treated other patients for varicose 
veins; he denies each and every allegation of negligence contained in the 
complaint; he admits that the female plaintiff has scars on her left leg, 
but he denies that said scars were due to any negligence on his part; he 
denies each and every other allegation contained in the complaint. 

SECOND DEFENSE 

Further answering the complaint, this defendant asserts that at all 
times in the treatment of female plaintiff, he exercised the degree of 
care ordinarily exercised by other doctors and, further, that he followed 
and used the recognized and accepted procedures in his treatment of the 
female plaintiff. 


GALIHER & STEWART 
By /s/ Richard W. Galiher 
/s/ Julian H. Reis 


Attorneys for the Defendant 
820 Woodward Building 
STerling 3-5486 


[Certificate of Mailing] 


[Filed February 2, 1960] 
PRAECIPE 
The Clerk of said Court will please note that the Answer previously 
filed to the original Complaint may apply to the Amended Complaint. 
I CONSENT: GALIHER & STEWART 


/s/ Maxwell A. Ostrow By /s/ Richard W. Galiher 
Atty. for Plaintiffs * * * Atty. for Defendant 
[Certificate of Mailing] 


[Filed Oct. 26, 1960] 
PLAINTIFF'S PRE-TRIAL STATEMENT 
COUNT I 
Occurrence: About the 15th day of July 1957, the plaintiff, Mary Ellen 
Bremer, commenced the treatment for varicose veins by the defendant 
who held himself out to be a practitioner of medicine specializing in the 
treatment of varicose veins. 
Liability: The defendant, on or about October 1957, negligently and care- 
lessly injected a hypodermic needle, containing a potent solution, much 
stronger than it should have been, improperly in the plaintiff's leg in 
that he failed to inject the solution in the vein but it was otherwise 
injected. 
The defendant failed to warn, inform and advise the plaintiff that in the 
treatment of varicose veins by injection she may be left with permanent 
scars and disfiguration. 
Injuries: The plaintiff suffered permanent disfiguration of her left leg, 
pain and suffering in both legs, mental anguish and shock to her nervous 
system. 
COUNT II 

The plaintiff, Frederick G. Bremer, was deprived of consortium and 
conjugal relationship as the result of the injury to his wife. 

cials: Loss of work by reason of his taking care of his plaintiff wife 
five (5) days at $25.00 a day - $125.00 


/s/ Maxwell A. Ostrow 
Attorney for Plaintiffs 
* 


* * 


[Certificate of Service] 


[Filed Oct. 26, 1960] 

DEFENDANT'S PRETRIAL STATEMENT 
OCCURRENCE: The defendant is a physician licensed to practice his 
profession in the District of Columbia. In 1957 he treated the female 
plaintiff for a varicose vein condition. He denies that he was guilty of 
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any negligence of carelessness in treating the plaintiff, and states that 
at all times in the treatment of the female plaintiff he exercised the 
degree of care ordinarily exercised by other doctors in this vicinity, and 
further that he followed the recognized and accepted procedures in his 
treatment of Mrs. Bremer. His deposition taken by counsel for the plain- 
tiff fully discloses the nature and extent of his treatment. He admits 
further that during the course of his treatment Mrs. Bremer suffered a 
reaction in her left leg which could not have been prevented. 

GALIHER & STEWART : 

By /s/ Richard W. Galiher 

/s/ Julian H. Reis | 


Attorneys for Defendant 
* * * ' 


[Certificate of Mailing] 


[ Filed October 26, 1960] 
PRETRIAL PROCEEDINGS, October 25, 1960 

This is an action for malpractice, personal injuries, loss of con- 
sortium, and medical expenses. 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS: 

The D was a licensed, practicing physician in the D. of C. Commenc- 
ing in July, 1957, the female P, aged 29, consulted D for treatment of a 
varicose vein condition. On August 28, Sept. 4, Sept. 11, Sept. 18, Oct. 2, 
Oct. 9, Oct. 16 and Oct. 30, and Nov. 6, Nov. 13, and Nov. 20, 1957, the D 
injected a 5% morrhuate in benzyl alcohol into both legs of female P, and 
on Nov. 27, he injected the same solution into one leg and a 2 1/2% solu- 
tion of the same medication into the other leg. 


PLAINTIFF'S CONTENTIONS: 


Ps claim. that the D's treatments in October and November were 


performed negligently and carelessly in that the solution then injected 
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was much stronger than it should have been; that the injections were 
made improperly via hypodermic needle which was inserted into female 
P's leg and not into, and that D failed to inject the solution into the vein 
of P’s leg; and further that D was negligent in failing to warn, inform 
and advise the female P that in the treatment of varicose veins by in- 
jections she might be left with permanent scars and disfiguration. 

INJURIES CLAIMED: 

The male P was deprived of consortium and conjugal relationship 
of his wife. 

The female P suffered a burn in her left leg, resulting in perma- 
nent scarring and disfiguration, pain and suffering in both legs, mental 


anguish and nervous shock. 


SPECIAL DAMAGES CLAIMED: 
Male P: loss of work by reason of taking care of female P, 
wife, 5 days at $25 per day - $125.00. 


DEFENDANT'S CONTENTIONS: 
D denies any negligence or carelessness in treatment and asserts 


that at all times during treatment he exercised the degree of care 


ordinarily exercised by other doctors in the D. of C.; that he followed 


recognized and accepted procedures in his treatment; that during the 
course of treatment the female P suffered a reaction in her left leg, 
which could not have been prevented. 


STIPULATIONS 
The parties agree to the mutual exchange, in writing, of the 
names and addresses of witnesses whom they intend to use at the trial, 
within 48 hours of the alert of this case for trial. 
The Examiner has requested counsel for D to appear at trial 
with the maximum amount of authority to settle this case which will 


be allowed him by his principal. 


/s/ J. J. Finn 
Pretrial Examiner 


Attorneys: 
/s/ Maxwell A. Ostrow, Plaintiffs 
/s/ Richard W. Galiher, Defendant 


[ Filed March 2, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


a 3 *x * * * 


Washington, D. C. 
Monday, February 27, 1961 


The above-entitled matter came on for trial before THE HONOR- 
ABLE JOSEPH C. McGARRAGHY, United States District Judge, anda 
jury. 

* * * 

MARY ELLEN BREMER 

* * * 

DIRECT EXAMINATION 
BY MR. OSTROW: 


* * * * * 


Q. And you are the plaintiff inthis case? A. Yes, Tam. 


* * * *x * 


Q. Mrs. Bremer, did there come a time sometime in July 1957 
you consulted Dr. Burka? A. Yes, I did. 
Q. Will you tell us the circumstances under which you consulted 


him? A. I went to him in regard to a previous operation that he had 


done, that I was having trouble with, and he was -- 

THE COURT: Can you members of the jury hear her all right ? 
You will have to keep your voice up madam. 

THE WITNESS: I went to see Dr. Burka in regard to an operation 
that was to be done to my legs, and also the previous operation he had 
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done in January, I was having trouble with it, and he was going to 
reoperate. 
BY MR. OSTROW: 

Q. And did he reoperate? A. Yes, he did. 

Q. Now, in July what treatment did he give you, and what was it 
for? A. Idon't understand. 

Q. In July 1957 when you went to see him, what treatment did he 


give them and what was it for? A. Well, July we discussed the opera- 


tion; he didn't treat me. I was operated on in August. 


Q. Well, he operated. What was the operation for? A. It wasa 
ligation of the legs. 

Q. Now, after he operated on your leg, were you confined to the 
hospital? A. Yes. 

Q. For how long? A. About forty-eight hours. 

Q. And after that you went home, did you? A. Yes. 

Q. Now, what further treatment did Dr. Burka give you after you 
came home? A. I visited him within two weeks and he removed the 
stitches in the legs, and he proceeded with shots. 

Q. Now, when you say he removed stitches from the legs, where 
were the stitches? A. In my ankle and at the top of the thighs in both 
legs. 

Q. And at the same time did he start giving you the injections 
you have just referred to? A. Yes. 

Q. And how often did he give you the injections? A. Once a 
week, 

Q. Do you know how many injections he gave you? A. He some- 
times gave me more than one a night; I'd say about six or eight, I think. 

Q. Now, what if anything happened on the first injection? 

A. Nothing. 

Q. What happened on the second injection? A. Nothing. 

Q. What happened on the third injection? A. Nothing 

Q. What happened on the fourth injection? A. Nothing. 

Q. What happened on the fifth injection? A. Well, it was around 
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this time on a previous visit that I hada reaction. 
Q. And what isa reaction? A. Well, as he injected the needle 
into the vein, or into the leg, the area turned purple. 
Q. Was that the last injection you had? A. Yes, it was my fifth 
or sixth visit, thereabouts. 
Q. And you Say the leg turned purple -- A. Yes, 


Q. (Continuing) -- inthat area? A. Yes. 
Q. What else happened to it? A. Well, it became sore anda 
blister raised on it, and at that moment as Dr. Burka removed the needle, 


he said, "I'm sorry I've burnt you." 

Q. And what if anything did he do after he said that to you? A. 
Well, there was a great deal of confusion, and -- 

Q. He did what? A. There was a great deal of confusion at this 
moment; I mean, he had injured me and that was all. I mean the leg was 
damaged and I left. 

Q. Now, what leg did he give you the injectionin? A. The left leg. 

. And is that the leg that was injured? A. Yes. 

. Did he give you an injection in the right leg? A. Not that night. 
. Did he give you any other injections after that at all? A. No. 

. Did you visit him after that? A. Yes. 

Q. And for what purpose? A. He was more or less taking care 
of the leg, and watching it to be sure the leg, there wasn't any complica- 
tions. ; 

. You mean the leg that was burned? A. Yes. 
. Now, did there come a time that he referred you to another 
A. Yes. 
. And to whom did he refer you? A. Dr. Dick, a plastic surgeon. 
. And did you go to see Dr. Dick? A. Yes, I did. 
. What, if anything, did he do? A. He sanded my leg, which is 
a process, I was told, of trying to remove the scar. 

Q. And was that a painful treatment? A. Very much, yes. 

Q. Now, from the time that you were first injured, which was on 
the fifth or sixth treatment -- A. Yes. 
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Q. (Continuing) -- for how long a time did you suffer pain? 
A. Well, it was very very painful and the ordeal was approximately 
three months. 

Q. And during the three months, were you able to go out? A. No. 

Q. And why didn't you go out, Mrs. Bremer? A. Well, it was 
very noticeable, and I was very self-conscious about it at this particular 
time. 

Q. Now, during that time, were you able to do any work at the 
house -- A. No. 

Q. (Continuing) -- at the beginning of your injury? A. Not the 
beginning, no. 

Q. Who did the work for you? A. My husband stayed home with 


Q. Now, Mrs. Bremer, when you first came to Dr. Burka, did he 
say anything to you about the hazards involved in the injection of this 
drug in your veins? A. No, he did not. 

Q. Did he say to you that you might be left with a burn or a scar 
or a disfiguration on your leg? 

MR. GALIHER: I object to the question. 

THE COURT: The objection is sustained. 

BY MR. OSTROW: 

Q. He did not warn you of the hazards -- is that right? 

MR. GALIHER: I object to that. 

THE COURT: She may answer the question. Did he warn you? 

THE WITNESS: No, he didn't. 


* * * 


BY MR. OSTROW: 


Q. Now, Mrs. Bremer, in relation to the skirt line, is this burn, 
or the permanent disfiguration, is that below the skirt line? A. Yes, 


it is. 
Q. In other words, it's visible to the naked eye? A. Yes, it is. 
Q. What is the size of that scar? A. Approximately around the 
size of a fifty-cent piece, something in that -- 
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Q. What is the color of it, Mrs. Bremer? A. It's a deep brown 
area, scar area. 

Q. Distinguishable from your natural skin, is it? A. Yes, it is. 

* * * * : * 
CROSS EXAMINATION 
BY MR. GALIHER: 

Q. Mrs. Bremer, when did you first go to Dr. Burka? A, For 
myself ? 

Q. Yes. A. In January of 1957. 

Q. And had your husband been treated by him prior to that time ? 
A. Yes, he had. 

Q. Had your son been treated by him? A. Yes, he had, 

Q. What was the reason that you went to him for treatment in 
January of 1957? A. Ihadacyst or a tumor, and Dr. Burka was to 
operate. 

Q. And did he operate on it at that time? A. Yes, he did. 

MR. OSTROW: If Your Honor please, unless Mr. Galiher can 
show some connection between this operation and the grievance com- 
plained of on July the 15th, I don't think it is admissible. 

THE COURT: The objection is overruled. You may proceed. 

BY MR. GALIHER: 

Q. And did he treat you following the operation, or did you come 
to his office on a number of occasions? A. Yes, I did. 

Q. And did there come a time in your life when you went to Dr. 
Burka's office and he observed that in another place that on the same 
breast you were having further difficulty? A. It was the same place. 

Q. Is it true that you were having further difficulty? A. Yes; 
yes, I was. 

Q. Now, when was it that your varicose veins first started to 
give youtrouble? A. Well, when my third child was born, November 
56. 


Q. When did you first inquire of Dr. Burka as to whether or not 
he might be able to treat you or bring you relief for that condition? 
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A. I don't know exactly, but it was -- perhaps I did suggest even at 
the time ofthe first operation in January of '57. 

Q. In other words, they were bothering you even at that time ? 
A. Ihad varicose veins. 

Q. Would you describe for the benefit of the Court and the jury 
the location of the varicose veins on your limbs? A. Well, throughout 
the area of the calves and the ankles. 

Q. Would you stop for a minute? A. Yes. 


Q. And let me go along with you. Now, the calf -- do you mean 


this part of the leg (indicating)? A. Yes. 

Q. And was that true of both legs, that you had varicose veins 
there? A. Actually my right leg was bad. 

Q. All right, now by bad, would you describe what you mean by 
being bad, the type of veins that you had there? A. Just -- they were 
just veins; they weren't quite noticeable yet. 

Q. Well, were they protruding so that you could see that they 
were not normal? A. No. 

Q. Well, how did you know that you were being bothered at that 
time? Were you having pain and discomfort? A. When my child 
was born in November of '56, I had an inflamation in my right leg. 

Q. And where was the location of that inflamation? A. In the 
calf, in the back part of the calf. 

Q. And who treated you for that? A. My obstetrician. 

Q. What was his name? A. Dr. Warfield. 

Q. And did you have an open wound there that was visible at that 
time? <A. No. 

Q. What do you mean by inflamation? A. Well, it's near a blood 
clot. It's border line of a blood clot, I think; I'm not quite sure. 

Q. That was a noticeable blood clot that you could see? A. Yes, 
it was inside the leg. 

Q. Well, did it hurt? Did it give you pain? A. Yes, it can be 
very dangerous. 
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Q. Yes. Now, did you have any other visible blood clots in 
either leg besides that one at that time? A. No, I didn't. 

Q. Did the doctor treat you for that inflamation, Dr. Warfield, 
at that time? A. When I was in the hospital, yes. 

Q. Do you happen to recall what he did for you with respect to 
the trouble with the veins? A. I had to wear elastic hose and elevate 
my leg. 

Q. And for how long were you required to elevate your leg? 
A. Idon't -- I don't know exactly. I was up and around after I got 
home in a week or So. 3 

Q. Now, what about the elastic stocking? Was that something 


like Supp-Hose? Was that what you wore, or did you have a different 
type of stocking? A. Similar to that, but they were quite heavy. 

Q. And did you have to wear them on both legs? A. At my 
discretion. 

Q. Well, what was your discretion -- did you? A. Periodically, 


sometimes, yes. 

Q. And what would occasion your wearing the stockings? 
A. Well, just my legs would bother me; they would ache. 

Q. And would that be manifested when you had been on your legs 
more than when you had been, for example, lying down? A. Sometimes. 

Q. Then this condition persisted off and on, did it, up until the 
summer of 1957? A. Yes. 

Q. Did you notice any more veins protruding? A. No. 

Q. And am I correct that you described your trouble as being in 
your ankles, as being in the calf of your leg, as being up in the thigh of 
your leg? AmIcorrect as to that? A. Yes, those were the various 
places. 

Q. As time went on, did you notice a protrusion of the veins? 

A. Before or after the operation? 
Q. Before the operation? <A. No. 
Q. Did you have any swelling in either limb? A, No. 
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Q. During that period? A. No. 

Q. There were occasions, however, when you had aching in those 
locations from the veins? A. During my pregnancies, yes. 

Q. Now, when did you become pregnant the fourth time, Mrs. 
Bremer? A. Around December of '58 -- '58, yes. 

Q. '58? A. No, '57; the baby was born in September. 

Q. Yes, '57. A. Yes. 

Q. And that was your fourth child, was it? A. Yes. 

Q. And did you find that you had a lot of trouble as time went on 
during the pregnancy with the veins and with the limbs? A. The usual 


amount. 

Q. And then you decided that that had gone on long enough and you 
would like to take treatments for the pain and difficulty -- is that right? 
A. No, this occurred after the third baby. 

Q. Well, I understand that, but actually you did not ask Dr. Burka 
to do anything about it until sometime in the summer of 1957? A. Yes. 


Q. And then is it a fact that when you went in the hospital to have 

further surgery on your breast -- A. Yes. 

Q. (Continuing) -- it was decided to do the ligation -- I think you 
have referred to it -- of the vein at thattime? A. Yes. 

Q. AmIcorrect as tothat? A. Yes. 

Q. Now, have you had any further trouble with your breast since 
that operation? A. No. 

Q. How long were you in the hospital at that time? A. Around 
forty-eight hours. 

Q. Do you recall exactly what the operation to your limbs consisted 
of? A. I believe they called it a stripping of the veins. 

Q. And Dr. Burka had explained to you what he was going to do 
before the operation? A. Yes, the stripping. 

Q. And do you know that that is what was done to you at the time 
of the operation? A. He told me so. 

Q. And did he also tell you that the procedure that he felt that 
should best be followed after the operation was to give you injections? 
A. Yes. 
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Q. And then was it approximately several weeks after you left 


the hospital that he started his injections? <A. Yes. 

Q. How frequently would you take the injections ? A. Oncea 
week. 

Q. Now, would you tell us, please, just how the injections were 
given to you? A. I was ina standing position and Dr. Burka would take 
a rubber hose and tie the leg to bring out the veins, and then would in- 
ject the needle. 

Q. He would tie a piece of rubber hose-- A. Yes. 

Q. (Continuing)-- so it would make the vein more prominent ? 

A. Yes. 

Q. And did he explain to you why he was doing that? A. Not 
really; I knew he was trying to find a vein. 

Q. Did you know that was for the purpose of Siatiine him to 
properly inject into the vein? A. I assumed so. 

Q. Now, then, in what parts of your limbs on the first, let us say, 
five injections he made, were the injections made? A. What part of 
the limbs ? 

Q. What part of your limbs, yes, ma'am? A. In the calves, in 
the ankles and the front area of the calf. 

Q. Now, does that mean that he would inject both legs on the 
occasion of each of your visits? A. Yes. : 

Q. You have used the plural of calves and legs. Am I correct as 
to that? A. Yes. 

Q. Then you have told us about the calves, and did you also men- 
tion the front of the legs? A. Yes. 

Q. And what about up in the thigh part? A. Ican't recall 
whether he reached that area. 

Q. What about the ankles? A. Yes. 

Q. And that would be in both ankles? A. Yes. 

Q. And as far as you can recall, were the injections made in the 
same manner each time that he treated you at his office? A. I suppose 
so. 

Q. And as far as you know was the same solution used each time? 
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A. He never discussed solutions. 
Q. Isee. But on all of those occasions nothing unusual occurred, 
you say? A. No. 
Q. Well, didn't you have a certain amount of discomfort following 
the injections, from each of the injections? A. Yes. 


Q. Well, you did have pain then after each injection? A. Yes. 


Q. Because as he explained to you the fluid which was injected 
into the veins had a certain purpose, did it not? A. Yes. 

Q. And what did he tell you the purpose of that was? A. To 
dissolve the veins. 

Q. The ones that were affected? A. Yes. 

Q. That's correct, is it not? <A. Yes. 

Q. And you did have pain then, did you not, after each of the 
injections, or discomfort? A. Discomfort, yes. 

Q. And how long would that discomfort last? A. Several 
hours. 

Q. And would you go home and relax and elevate the limbs after 
the treatments? A. No, I walked around. 

Q. He told you to talk around and to keep moving? A. No, 
just told me it would make me feel better. 

Q. Ibeg your pardon? A. No, it just made me feel better. 

Q. It made you feel better after each injection? A. Yes. 

Q. Well, how would you feel when you came to his office prior 
to the injection? A. Fine. 

Q. HE you felt fine, in what way would it make you feel better? 

MR. OSTROW: Just a moment, if Your Honor please, I understood 
the witness to say it made her feel better because she was walking 
around after the injection, not the injection itself. 

THE WITNESS: No, I just like to shop. 

BY MR. GALIHER: 

Q. Isee. I just didn't understand; I beg your pardon. Now, when 
it came to the day of the injection where you have told us you had a re- 
action, wouldn't that have been some time in November? A. No, my 
recollection is it was October. 
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Q. Do you remember when your deposition was taken, you had 
first told your attorney it was in December, had you not, Mrs. Bremer? 
A. The deposition? 

Q. Remember I called your attention that the suit that was filed 
against Dr. Burka alleged that this had taken place in December? 

A. I believe that was Dr. Burka's note. 

* * * * * 

Q. September of '58 -- then when did you become pregnant with 
your last child? A. I would say December of '57. 

Q. December of 1957. Well, do you tell us that that was after the 
last time you had gone to see Dr. Burka? A. While he was looking at 
the leg, yes. 

Q. Well, I'm afraid I didn't understand that. Would you mind 
repeating it? A. He was checking the area which he had damaged. 

Q. Isee. A. And this was the last visit that I made to him. 

Q. Well, when you were pregnant with your fourth child, did you 
find it necessary to go to Dr. Burka for treatment for the varicose veins? 
A. No, I didn't. 

Q. You had no trouble then in connection with the fourth pregnancy ? 
A. No. 

Q. And you say this occasion when you had the reaction was in 
October? A. Yes. 


* * * * * 


Q. Isee. Now, coming down to this particular day, would you 


tell us, please, if there was anything different from the manner in 
which he treated you on that day as compared to any of the other days 
when he had given you injections? A. No. 

Q. Did he seem to use the same kind of needle? A. I really 
couldn't tell you. 

Q. Well, did he put the rubber hose that you've described around 
your leg just as he had on previous occasions? A. Yes. 

Q. Then as far as you were concerned his treatment to you at 
that time seemed to be exactly as had been in the previous injections 
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on about five different occasions? A. Yes. 

Q. Now, when he injected the needle into your vein at this time, 
did you notice any particular feeling at that time? A. Well, the re- 
action was immediate and then of course the -- 

Q. I didn't ask you that, Mrs. Bremer. Did you notice any feel- 
ing? A. A little. 

Q. Isn't it a factthat younoticed nothing that seemed to be in 
any way different than you had experienced at the time of the previous 
injections? A. Yes. 

Q. Then the first thing you noticed was when you noticed a 
purple area? A. Yes. 

Q. Now, was that above or below the place where the needle was 
injected into the vein? A. It was at the area where the needle was 
injected. 

Q. And how soon after the needle was injected did you notice that? 
A. Immediately. 

Q. Now, did Dr. Burka immediately withdraw the needle? 

A. Yes. 
Q. Did you make any statement to him at thattime? A. He 


just said, "Oh, I'm sorry I burnt you." I mean, I didn't know exactly 


what he meant. I just said nothing, really, I suppose. 

Q. Isn't it a fact that he never used the word "burn" and sat 
down and explained to you what had happened -- A. No. 

Q. (Continuing) -- drew a little diagram and explained what had 
caused the reaction? A. I'm sorry, no. 

Q. You don’t recall that, or you deny that that occurred? 
A. I don't believe it occurred. 

Q. What happened next to you? A. I went home. He told me to 
come back next week, and if I had any trouble to call him. 

Q. Did you call him in the intervening week? A. Yes, because 
it hurt me quite severely. 

Q. And did you come in to see him during that intervening week? 
A. I don't know whether I went to his office. I know I visited him the 


19 
following week. He was at this other office where I went to see him. 
Q. And you did visit him? A. Yes. 
Q. And you did go out there and he did treat you? A. Yes. 
Q. Did he give you injections? A. No. 
Q 


. Didn't he give you injections after this particular day when 
you've told us you had the reaction? A. No. 

Q. Do you deny that he gave you injections? A. I don't recall 
him giving any more injections. 

Q. Well, do you mean by that, that he did not give you any further 
injections, or you don't recall if he gave you any further injections? 

A. Idon't believe he did. 

Q. If his records show that he treated you with injections on 
October 2d, 1957; October 9, 1957; October 16, 1957; October 30th, 1957; 
November 6th, 1957; November 13th, '57; November 20th, 1957; November 
27th, '57; December 11th, '57; January 8th, 1958 -- A. How could he if 
I were pregnant. I didn't see Dr. Burka after I had become pregnant 
again. 

Q. Well, do you deny that -- A. Yes, I do. 

Q. (Continuing) -- that you went to his office and ‘received injec- 
tions on these occasions that I have related to you? A. Oh, yes, because 
my leg was injured then. He didn't see me any longer once I became 
pregnant; there was no need to. 

Q. How many times did you go to his office in ranelens A. For 

the whole -- for what area are you covering now ? 

Q. The area commencing in the summer of 1957 up through the 
last date that I have read to you? A. I would say that I visited him 
after the operation starting in September and I didn't see him again 
until probably after the last of December, I mean November. 

Q. Well, how many times would you say you went to his office in 
the Langley area? A. Tenor eleven visits. : 

Q. About tentimes? A. Uhuh. 

Q. Would that cover the entire time, or just from the time that 
you left the hospital when you started the injections ? A, That covers 
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the injections and the damage to the leg and when he felt I didn't have 
to see him any longer for the leg. 

Q. If Itold you that his records showed approximately fifteen 
visits where injections were made, would you deny that you had 
received that number of injections? A. I'm afraid I would have to, 
and I believe Dr. Burka states he had me written down as injections 
on one week and he remembered he hadn't given them to me. 

Q. But that would take care of one time then. How about the 
other four times? A. Well -- 

Q. Now, do you say you never went to Dr. Burka again after you 
became pregnant? A. Not until the following year. 

Q. That would be then, when -- some time in 1959? A. Yes. 

Q. If Itold you that his records also showed that you visited at 
Langley on February the 12th, 1958 -- 

THE COURT: Fifty-eight? 

MR. GALIHER: Fifty-eight, yes, sir. 

BY MR. GALIHER: 

Q. (Continuing) -- March the 26th, 1958, at which time, accord- 
ing to his record, another injection was given in your limbs -- A. I 
was pregnant. They won't inject you when you are pregnant. 

Q. (Continuing) -- and further that you were there November 19, 
1958, for re-examination and a six-months check-up, would you deny 
you were there at that time? A. Well, my obstetrician's office is in 
Langley in the same office of Dr. Burka's. 

Q. Well, do you deny that when you were there to visit your 
obstetrician that you had Dr. Burka -- A. (Interposing) They were 


never there at the same time. 


Q. (Continuing) -- treat you and examine you as is reflected by 


this record? A. They were never there at the same time. 

Q. Well, do you deny that he saw you as is reflected by these 
records? A. What was this, a six-month check-up, please? 

Q. There is a notation here: "November 19, '57 - re-examination, 
six-months check-up."" A. November? 
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Q. Yes, ma'am, A. My baby was born in September. No, I did 
not see him. 

Q. You deny then you were there? A. Yes. 

Q. Now, what about this notation February 13th, 1959? A. Yes, 
I visited him then. : 

Q. You do admit you were there on that occasion? A. Yes, I do. 

Q. Isn't it a fact that after the day you had the reaction as you 
have described it, that he injected you on a number of occasions in the 
same limbs after that time? A. No. 

Q. But it is a fact, is it not, Mrs. Bremer, that you had no 
further pain or discomfort, you say to us, which required any treat- 
ment during your last pregnancy? A. Yes, but I do now. 

Q. What's that? A. I say I have veins protruding now. 

Q. Well, I was just asking you about that time. A. During my 
pregnancy ? 

Q. During your last pregnancy, then, you say you didn't go to Dr. 
Burka -- A. No. | 


Q. (Continuing) -- and had no further trouble with your veins? 


A. No, just normal pregnancy. 

Q. You haven't been back to Dr. Burka, then, since the occasion 
in February of 1959? A. No. 

Q. And at that time is it not a fact that your only complaint was 
the mark? A. Yes. : 

Q. That you had no other complaints at all? A. Yes. 

MR. GALIHER: Thank you very much. 

THE COURT: Is there any redirect examination? 
MR. OSTROW: Yes, if Your Honor please, I want to ask one 
question. 

REDIRECT EXAMINATION 
BY MR. OSTROW: 

Q. At the time that you were referred to Dr. Dick, did Dr. Burka 
make any statement to you as to why he was referring you and under 
what conditions? A. He said that Dr. Dick was a friend of his and he 
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would look at my leg to see if something couldn't be done with the 


scars as a favor to him. 
Q. And did you get any treatments from Dr. Dick? A. Yes, he 


sanded the area of the scars. 
Q. How many treatments did you get? A. Just one. 
Q. And did you ever get a bill for Dr. Dick's services? A. No, 


I did not. 


x* * * * * 
Q. Mrs. Bremer, I think you testified that Dr. Burka did not 
advise you of the hazards involved? A. Yes. 
MR. GALIHER: I object to this, Your Honor. 
THE COURT: Yes, I will sustain the objection. 
BY MR. OSTROW: 
Q. Had you known ofthe hazards, would you have permitted the 
injections he had given you? A. No. 
MR. GALIHER: Object. 
THE COURT: I will sustain the objection. Strike the answer. 
* * * * * 
FREDERICK G. BREMER 
* * * 
DIRECT EXAMINATION 
BY MR. OSTROW: 


* * * * * 


cat (eS wis ae ee PRS OO 


. Mr. Bremer, you are also a plaintiff inthis case -- A. Yes. 
. (Continuing) -- as the husband of the other plaintiff? A. Yes, 


. Now, did there come a time that you had occasion to call Dr. 
A. Yes. 
. In 1959? A. No, 1958. 
. Was it 1958 you called him? A. Yes. 
. And what was the purpose of your call? <A. It was approxi- 
mately twelve months or more after the last injection. I was concerned 
because my wife's leg had not improved any in this intervening time, and 
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SO aS a result that she was concerned about it, I called Dr. Burka to 
see what, if anything, could be done at this time in connection with the 
scar on her leg. | 
Q. And what did he tell you? A. He had me arrange for Mrs. 
Bremer to make an appointment with him to come in so he could take 
a further look at it. 


Q. Now, directing your attention to the time that Mrs. Bremer 


had her first injection, September 1957, do you recall what her condi- 
tion was prior to that time? A. Well, no. 

Q. Was she able to do all the housework-- A. Yes. 

Q. (Continuing) -- around the house, no question? Did she have 
any scars or blemishes or burns on her leg at that time, left leg? 

A. No. 

Q. Now, directing your attention to October 16th after she 
received the disfigurement on the leg, was she able to do as much 
work around the house as she did heretofore? A. Not for a period 
of approximately a week after the injection. She was in considerable 
pain and was essentially bedridden for approximately --- 

Q. Well, who did the work for her? A. I did. 

Q. And did that require you to stay home? A. Yes, sir. 

Q. And how long did you stay home? A. Approximately a week. 

Q. Now, from that day on, for how long a time -- were you able 
to observe her every day? A. Yes. 

Q. Can you tell us from that day on what her condition was as 
far as physical condition was? A. Well, she was in pain and she was, 
of course, greatly concerned about the condition of her leg for approx- 
imately three or four months after the injection, because after the first 
week in which the pain was considerable, why she had a very -- she 
had a scab that was quite unsightly and she had the scab for about three 
months after the operation then before it came off, and at that time she 
then had the scar. 

Q. Now, prior to the grievances complained of, did you and Mrs. 
Bremer go out socially? <A. Yes. 
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Q. And after the grievance complained of, that is, when she had 
gotten the disfigurement, did you go out with her on many occasions? 
A. No, she was somewhat concerned about the fact she had a bandage 
on her leg for awhile, and then she did have the scar and a scab 


which, as I say, was quite unsightly. 
* * * * * 


Q. All right, now, Mr. Bremer, did you ever get a bill from Dr. 
Burka for the operation? A. Yes. 

Q. And what was the amount of the bill? A. As I recall it was 
around a hundred dollars. 

Q. And did you pay that bill? A. Yes. 

Q. Now, when did you get that bill? A. Shortly after the opera- 
tion, I should say, in possibly September of 1957. 

Q. And did you get any other bill after that? A. No. 

Q. Did you ever get a bill for any of the injections that Dr. Burka 
gave your wife -- A. No. 


Q. (Continuing) -- for the treatment of the varicose veins? 
A. No. 

Q. Did you ever get a bill from Dr. Dick? A. No. 

MR, OSTROW: That's all. 


* * * * * 


MR. OSTROW: If Your Honor please, at this time the plaintiff 

desires to call the defendant as an adverse witness. 

THE COURT: All right, Dr. Burka. 

Whereupon, 

DR. PHILIP BURKA 
the defendant, was called as an adverse witness by the plaintiff, and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. OSTROW: 

Q. State your full name, please? A. Philip Burka. 

Q. And you are a practicing physician in the District of Columbia 
and in Maryland -- is that correct? A. That's right. 
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Q. And specializing in what field? A. General surgery. 
Q. And do you hold yourself out as a specialist in the treatment 
of varicose veins? A. No, I do not, sir. 
Q. You do not hold yourself out -- A. (Interposing) Iama 
specialist in general surgery, sir. 
Q. But you do not hold yourself out asa specialist -- A. (Inter- 


posing) I do a great deal of varicose vein work, but I do not hold myself 
out as a specialist in that field. 
Q. Did you tell Mrs. Bremer that you are not a specialist in the 


treatment of varicose veins? A. I did not tell Mrs. Bremer I was a 
specialist. She knew I was a general surgeon, and knew that I dida 
great deal of that work, and had done a great deal of work for the 
doctor who referred her to me. 

Q. But you say you are not a specialist in the field? A. That's 
right. Iam a specialist in the field of general surgery. 

BY THE COURT: 

Q. I would like to get this cleared up. You say you are a special- 
ist in the field of general surgery, which includes varicose veins? 
A. Yes, sir, it does. I do a great deal of varicose vein surgery. 

MR, OSTROW: May I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. OSTROW: 

Q. Now, doctor, when did you first see Mrs. Bremer? A. Could 
Irefer to my records, please? 

Q. Certainly. A. I first saw Mrs. Bremer on February 7, 1957. 

Q. All right, now, when did you see her next? A. I saw her 
again when I operated on her at Providence Hospital for a tumor of her 
left breast, and this was done on February the 7th when the tumor was 

excised. 

Q. And when did you see her after that? A. I again saw her on 
February the 13th, 1957, when the sutures were removed. 

Q. And when did you see her after that again? A. On February 
the 16th when the area was re-dressed, and again on March 6th, 1957, 
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when I re-examined her. 
Q. Now, when did you again see her after March 1957? A. July 


5th, 1957. 
Q. And what was she there for? A. She came to me because of 


a lesion, another lesion in the left breast, and because her varicose 
veins were bothering her at that time. 

Q. Now, at that time did you undertake to treat her for the 
varicose veins?’ A. Not at that particular time, but she was admitted 
to Providence Hospital on August 13th at which time she had the surgery 
for 2 breast lesion and for her veins on August the 14th, 1957. 

Q. And did you see her at the hospital there? A. Yes, sir, I 
did. I saw her the night before -- 

Q. After the operation? A. The night before, the time of the 
operation, and after the operation. 

Q. When was the last time you saw her at the hospital? A. The 

day she was discharged, which I believe was August the 16th. 

Q. Now, after August the 16th, the day that she was discharged, 
did you give her any instructions at all? A. Yes, I wanted her to re- 
turn to the office on a week following the surgery and to have the sutures 
removed at that time. 

Q. And did she come to your office on that date? <A. She came 
on August 21st, the time the sutures were removed. 

Q. And when did you see her again? A. August the 28th, 1957. 

Q. And what, if anything, did you do at that time? A. She 
received small injections of sodium morrhuate in both legs to obliterate 
her remaining varicose veins. 

Q. And will you give us the name of that medicine again? 

A. Sodium morrhuate, five per cent solution, in benzyl alcohol. 

Q. Now, doctor, is that a strong drug, or a powerful drug, such 
as could destroy tissue? A. It is not used to destroy tissue. The 
drug is used for injection into varicose veins to obliterate the veins 
that remain behind following surgery. 
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Q. But when you say "obliterate" that's for the purpose of 
destroying, isn't it? A. No, the purpose is to sclerose these veins. 

Q. Well, isn't that destroying them? A. No, sir, it's not destroy- 
ing them. 

Q. What does it dotothem? A. It's to allow them so they will 
not be able to carry blood, not destroy them completely. — 

Q. Well, will you tell us just how that works, please, doctor? 
A. This sets up a reaction on the internal lining of these veins, and the 
purpose of this is to -- following injection, we place a tight bandaid over 
the area to bring the front and back parts of the vein into opposition so 
that they will stick together and then heal that way so the blood will not 
be able to flow through those veins. 

Q. And after the injection what happens to the vein? A. The vein, 
we hope, will become permanently obliterated. | 

Q. Now, doctor, did you make injections in both legs? A. In 
both legs, sir. 

Q. And at that time you used a 5% solution? A. Yes, but I only 
used 1 cc in each leg. 

Q. And when was the next time you saw her? A. September 4th, 
1957. | 

Q. And what, if anything, did you do at that time? A. She 
received 2 cc's of the solution to both legs. 

Q. Of the same solution? A. The same solution, sir. 

Q. Was there anything abnormal about it at that time? A. Not 
at all, sir, a perfectly normal reaction that we expected. . 

Q. That's true of the first one too? A. Yes, sir.. 

Q. All right, now when did you see her again? A. September 
the 11th, 1957. 

Q. And what, if anything, did you do at that time? A. She 


received 2 cc's of 5% sodium morrhuate in benzyl alcohol into each 
leg, injected into the veins of each leg. 

Q. And, doctor, will you tell us what veins they were? A, I 
cannot give you the exact location of each vein. According to my notes 
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here, Mrs. Bremer had rather bad veins in the right leg and markedly 
bad in the left. What we try to do in these cases is start with the 


largest veins around the ankle and work upward toward the thigh. 


Q. When is the next time you saw her again? 
* * x* * 
A. lagain saw her on September 18th, 1957. 

Q. And what, if anything, did you do at that time? A. She 

received 2.cc’s of sodium morrhuate in benzyl alcohol in both 
legs. 

Q. Was there any reaction at that time ? A. None, the same 
reaction. 

Q. When is the next time you saw her? A. October the 2nd, 1957. 

Q. And what, if anything, did you do at that time? A. She received 
2 cc's of sodium morrhuate in benzyl alcohol in each leg. 

Q. Was there any reaction at that time? A. Perfectly normal 
reaction we expected. 

Q. When did you see her again? A. October 9, 1957. 

Q. And what did you do at that time? A. She received 2 cc's 
of 5% sodium morrhuate in benzyl alcohol into the varicose veins in 
each leg. 

Q. And do you know what veins they were, doctor? A. No, sir, 

I do not specify each vein, except we start at the ankle and work up, as 
I stated before. 

Q. And when was the next time you saw her? A. I guess it was 
October 9th I said, wasn't it? 

Q. Ithink so, yes. A. October 16th, then, was the next time. 

Q. And what, if anything, did you do at that time? A. She 
received 2 cc's of 5% sodium morrhuate in benzyl alcohol into the 
varicose veins of each leg. 

Q. Was there any reaction at that time ? A. None I could see, sir. 

Q. All right, when did you see her next time? A. October 30th, 
1957. 
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Q. And what, if anything, did you do then? A. She had injections 
into both legs, again 2 cc's of 5% sodium morrhuate in benzyl alcohol 
into each leg. : 


Q. Was there any reaction at that time? A. No untoward reactior. 


Q. When did you see her again? A. November 6th, 1957. 

Q. And what, if anything, did you do at that time? A. She received 
2 cc's of 5% sodium morrhuate in benzyl alcohol into the varicose veins 
of both legs. 

Q. Was there any reaction at that time? A. No untoward reaction. 

Q. When did you see her again, doctor? A. November 13th, 1957. 

Q. And what, if anything, did you do at that time? A. She received 
2 cc's of 5% sodium morrhuate in benzyl alcohol into the varicose veins 
of both legs. 

Q. And was there any reaction at that time? A. No reaction. 

Q. When did you see her after that? A. November 20th, 1957. 

Q. And what, if anything, did you do at that time? A. She re- 
ceived 2 cc's of 5% sodium morrhuate in benzyl alcohol into the varicose 
veins of both legs. 

Q. And was there any reaction at that time? A. None at that 
time, sir. 

Q. When did you see her again? A. She was seen again on 
November 27th, 1957. 

Q. And what, if anything, did you do at that time? A. Well, into 
the right leg, which was where the larger veins were, she received 2 cc's 
of 5% sodium morrhuate in benzyl alcohol; in the left leg she received -- 
we started to inject into the smaller veins along the anterior portion of 
the front part of her leg, and what we did was select a vein feeding a 
cluster of smaller veins further up. These were injected with only 1 
cc of half-strength solution, that is, the 5% sodium morrhuate in benzyl 
alcohol is diluted in half with normal salt solution, sterile of course. 

Q. When did you see her again? A. I saw her again on Decem- 
ber the 11th, 1957. 
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Q. What, if anything, did you do at that time? A. Well, accord- 
ing to my record here, she had an injection into both legs and we re- 


dressed her leg. 

Q. And what did you inject? A. She received again sodium 
morrhuate. 

Q. And what quantity and what strength? A. Idon't have that 

listed on my notes here, sir. 

Q. You don't have it on that date at all? A. No. 

Q. When did you see her again? A. On January 8th, '58. 

Q. What, if anything, did you do at that time? A. My notes 
say here she had injections of both legs and again the strength is not 
listed. 

Q. When did you see her again? A. February the 12th, 1958, 
when both legs were checked. 

Q. And what, if anything, did you do thattime? A. Just checked 
her legs. 

Q. And when did you see her after February 8th? A. March 26th, 
1958. 

Q. And what, if anything, did you do at thattime? A. Just checked 
her legs. 

Q. When you say you checked her legs, what do you mean by that ? 
A. I examined her for recurrence of varicose veins and also the area 
where the reaction on November 27th had occurred. 

Q. Now, doctor, you say the reaction occurred on November the 
27th, I believe -- is that correct? A. Yes, sir. 

Q. Will you describe that reaction to us, please? A. Well, as I 
stated before, we gave an injection of 2 cc's of the solution that she had 

many times before in her right leg. This took very successfully. 
The way we give these injections, the patient is standing up, and as Mrs. 
Bremer stated, we placed a tourniquet around the upper part of her leg 
to cause the veins to dilate, or rather distend a little more so that we 
can insert the needle. Because the veins were smaller on her left leg 
I used a diluted solution, which I often do in these cases, and did not use 
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as much, Before we injected the entire cubic centimeter of solution 
I noticed a blanching occurring about three-quarters of an inch above 
the site of the injection, and I immediately withdrew the needle and then 
this blanching did become reddish in color. 

Q. Now, doctor, the disfigurement that Mrs. Bremer had, what 
is that? What would you call it? A. I'd call that a scar, sir. 

@. And what caused the scar? A. I think the scar was caused 


by some form of treatment which caused the blood supply of that partic- 


ular area to become impeded. 

Q. Well, was it the solution that you injected into Mrs. Bremer's 
leg that caused the scar? A. I do not know for sure on that, sir. 

Q. You don't know for sure? A. No, sir, I do not. 

Q. Well, how else could the scar have been caused? A. Well, 

I know we injected before that and didn’t get any reaction before, 
so it could have been due to a spasm of these small vessels in that area 
when the solution was injected. 

Q. Well, what caused the spasm of the small veins? <A. The 
injection of the solution to get rid of the varicose veins. 

Q. So the injection did cause it -- isn't that right? A. Well, 
directly or indirectly, sir. 

Q. But it caused it? A. The solution did cause the reaction 
that caused the scar, yes, sir. 

Q. Now, doctor, is every person susceptible to such reaction ? 
A. I think every person could be susceptible to such reaction, yes, sir. 

Q. And when they are susceptible to such reaction, do you give 
them the same treatment? A. We do not give them the same treat- 
ment, sir. That is why we use more dilute solution on a smaller vein 
and in smaller amounts. 

Q. But you don't give them the same treatment? A. We give 
them the same treatment, but smaller solutions and reduced in strength. 

Q. Now, doctor, you testified that on November 27th this scar 
occurred on the plaintiff's leg, and you testified thereafter you injected 
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solutions every week until March. AmIcorrect? A. No, I did 
not testify. I said I gave her two more injections according to my 
record, one on December 11th and one on January 8th. 

Q. You didn't give her any after January the 8th? A. No, sir, 
I did not. 

Q. Didn't you testify that on March you merely examined her 
leg? <A. That is right, sir. 

Q. So that you only gave her two other injections? Look at your 


records again, doctor. A. I have it right here, sir. You are welcome 


to look at it. 
Q. All right. Now, you gave her two other injections? A. Yes, 


Q. All the other injections you gave her you have the quantity 
and the strength, have younot? A. Yes, sir. 

Q. Why don't you have it on these two injections that you gave 
her after the scar? A. I don't know. I gave these records to my 
secretary and this is in her handwriting and she wrote it down. 

Q. Well, then, you're not testifying from your own knowledge, 
are you? A. Iam testifying from knowledge that I dictated to my 

secretary, sir. 

Q. Does any reason suggest itself to you, doctor, why you have 
the strength and the quantity of the injections every time up to the time 
that the scar occurred and do not have it afterwards? A. Ido not 
know, sir. 

* * x * * 

Q. Doctor, was this card made out by your nurse? A. This 
card is my nurse's writing. Physicians never write that well. 

Q. And you have the same nurse -- I mean you had the same 
nurse from the time you treated her? A. Yes, she's still employed 
by me. 

Q. And you had the same ink and pen? A. She uses a pen she 
buys by the dozen. She gets them from a company in New York and she 
uses the same pen and she still uses the same pen. 


33 

Q. Now, doctor -- A. (Interposing) You can see by the record 
here, the same ink and pen. 

Q. Now, doctor, I think you testified that all these jdjections up 
to November the 27th-- 

* * * * * 

Q. Now, doctor, you testified that all the injections that were 
given to Mrs. Bremer up to November 27th were 5% solution, 1 cc in 
each leg, with the exception ot the left leg which you used two and a 
half per cent solution -- is that right? A. That is right, ‘sir -- not 
every time in the left leg, but on November 27th. 

Q. Isay on November 27th, that's the only time you deviated; 
the other times they were all 5%? A. Yes, sir. 

Q. Doctor, again referring to your testimony that you used the 
5% solution, would you tell me where in the record you show a 5% 
solution and you show a 2 1/2% solution on the left leg on November 
27th? <A. Ihave a note right here, sir. 

Q. Well, where is the note? A. If you can't read my writing, 
I will have to apologize. There is the summary. 

Q. What is that for, for what date? A. This is not listed by date, 

sir. We do not list each injection by date except on'the record 
here. 

Q. Well, on this record you don't list the solution or strength. 


A. Over here is where I write my cases up, sir, and I summarize my 


cases after treating them. 

Q. You don't write up your case every day to show how much 
injection you gave? A. No, sir, I summarize. 

Q. What do you do, carry it in your head, the acnount of the in- 
jection, the quantity you give? A. Igive the standard amount which 
I believe is coming to that particular part, sir. 

Q. Doctor -- A. (Interposing) Which is normal for that partic- 
wlar normal solution. This is supplied by the drug houses. 

Q. Doctor, isn't ita normal thing for a doctor to make out his 
report and make a record of every medicine that he prescribes or 
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injections that he gives on the same date the patient visits him? 
A. Not every physician, sir. 
Q. Well, isn't that the practice in the District of Columbia? 
A. Not necessarily for surgeons, sir. 
Q. When you were giving the injections, that wasn't surgery, 
was it? A. This was post surgical treatment, sir. 


Q. Was it surgery or not? A. It was post surgical treatment, 


Q. Well, a nurse could have given those injections too, couldn't 
she? A. A nurse cannot give those injections, sir. 

Q. Could any doctor give those injections? A. Only those who 
are trained to work can give those injections, are trained in that par- 
ticular work. 

Q. Can any doctor who is not a surgeon give an injection? 

A. They can give any injection but not necessarily the type of intra- 
venous injection called for in varicose veins. 

Q. So this is not a surgical injection? A. These are injections 
that are usually given by a surgeon. 


* * * * * 


Q. Now, doctor, I think you testified that the solution did not go 
into the vein but escaped the vein and that caused the reaction? A. I 

did not testify to that, sir. 

Q. All right, what did you testify to? A. I testified that when 
the patient was standing up, I inserted the syringe; drew back on the 


syringe; got a free flow of blood back through this very fine needle; 
then proceeded to inject in an area of approximately three-quarters of 
an inch, which we would say about three centimeters above the point of 
injection, and I noticed an area of blanching occurred, and I immediately 
withdrew the needle after about three-quarters of the injection had been 
given. 

Q. Where did that injection go? A. Ido not know. I presume it 
was in the veins, because I injected it into the veins. 
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Q. You say it went into the vein? A. I injected that into the 


veins, I will not inject unless I get a free flow of blood back into the 
syringe. 

Q. Well, did any of that solution escape the vein? A. Not to 
my knowledge. There was no evidence of it having escaped into the 


veins -- outside vessel, rather. 

Q. Doctor, is that solution injurious to any other portion of the 
body? A. If the solution gets outside of a vein it can be injurious to 
the body, to the tissues surrounding it. 

Q. And will you tell us how it can be injurious? A. It can be 

injurious by causing a reaction of the tissue around the vessels, 
what we call the subcutaneous tissue. 

Q. Such as sustained by Mrs. Bremer? A. It could be. 

Q. Doctor, will you explain to us how the reaction takes place 
if the solution does not escape the vein? A. There can be a spasm -- 
as I told you before there can be a spasm of the smaller veins leading 
off from the larger one which is injected, is one way. 

Q. Well, when you speak of a spasm of the vein, what does that 
mean? A. A spasm of the muscles in the wall of the small vessels. 

Q. Well, what does it do? A. It can cause blanching such as 
we described with the following redness. 

Q. Well, what happens to the solution? A. The solution usually 
stays within the vessel, but sometimes when veins do go into spasm it 
may spread somewhat into the tissues. 

Q. So the solution does go into the tissue, doesn't it? A. It 
can, yes. I didn't say it does, but it can. 

Q. Itcan? A. Yes, sir. 

Q. Now, do you know whether the solution went into the tissue 

this time or not? A. Ido not know. 

Q. But it could have? A. It could have, yes, sir. 

Q. And that could have caused the scar -- A. That is right. 

Q. (Continuing) -- the reaction? ; 


* * * 
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Q. Now, doctor, referring to your records again, do you have any 
record at all where you make your daily summary of what you've done 
or how you treated each patient and what you've prescribed for them? 
A. When a patient has long drawn out treatment such as this, we keep 
a daily record on our Cardex system; a summary at the end of the 
treatment, or a summary will be made, and the treatment is then sum- 
marized at the end of the case as I have done here. 

Q. But you don't keep a daily record of any kind? A. I do keep 
my daily records, sir, plus my appointment log. 

Q. And where is that daily recordtakenfrom? A. My files in 
the office. 

Q. Well, aren't these your files from the office? A. Well, sure. 

Q. Well, show me where they are taken off of that file? A. I 
don't carry a big box, sir. I have hundreds of patients in these boxes. 
This goes into a box. 

Q. Doctor, please try to understand me. You said that this is the 


only record you have? This is your daily record. This daily record 


comes from somewhere. Where does the daily record come from? 
* * * * * 
THE WITNESS: I have a file in which I keep paid accounts and 
unpaid accounts, current accounts and accounts that aren't current. 
This is in the file. 
MR. OSTROW: That's not what I want to know, doctor. 
THE COURT: Do you have some other records in this case besides 
what you have here, doctor? 
THE WITNESS: Well, I have the Cardex which is the treatment 
that was given at this time. 
THE COURT: I say aside from what you have there? 
THE WITNESS: No, sir, I do not. 
THE COURT: You have nothing else. 
BY MR. OSTROW: 
Q. And that file does not have a daily record -- is that right -- 
except the yellow sheet that you just referredto? A. That is right, sir. 
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Q. Now, doctor, to be certain, that daily sheet, that yellow sheet, 
doesn't show the quantity or the strength of the solution, does it? 


A. It does not, sir. 


Q. Doctor, does it show whether an injection was made or not ? 
A. Yes, sir, it does. : 

Q. Where does it show it? A. It says: "Injection, legs, Langley 
Park Office. ; 

Q. Well, you are reading from the yellow sheet again, aren't you? 


A. Of course, that's my record. 

Q. Well, where does the yellow sheet come from? Where does 
the information -- A, (Interposing) I don't understand this. 

Q. Where does the information come from that appears on the 
yellow sheet? A. When I see patients in my downtown office, a 
record is made on a sheet. That is given to my secretary who trans- 
fers it to other -- to these records. 

Q. Where is that sheet? A. And also when I go out to my sub- 
urban office, I make a record and which we write down each patient 
that is seen, what is done, and again that is transferred by my secretary. 

Q. Where is that sheet you just referred to, doctor? <A. That 
was in 1957, sir. That is destroyed. That is scratch paper. That is 
on a little book that Icarry. I keep that for about six months to a year, 
and then it is destroyed, those records. | 

Q. Well, why had you kept this one? A. Because it's trans- 
ferred from my record of accounts received. This shows how much 
Mrs. Bremer paid me, plus the times I've seen her, and so forth. 

Q. And it shows what you did for here, doesn't it? <A. Yes, 
sir, it does. 

Q. So that's your medical record, isn't it? A. No, it is not my 
medical record. My medical record is right here, sir, with her history, 
plus her examination, results, and so forth. 3 

Q. Does the medical record that you have there show the visits, 
each individual visit, and what you did for her? A. Not inthis. This 
is summary. 
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Q. What you mean then is you don't have any records. A. This 
is the visits. 

Q. All right. Doctor, do you recall Mr. Bremer calling you on 

the phone -- A. I have a vague recollection of his calling. 

Q. (Continuing) -- some time in 1958, the latter part of the 
year? A. Ionly have a very vague recollection. 

Q. And do you remenber the gist of the conversation at that 
time? A. No, I do not except I remember that he did complain some- 
what of the fact his wife still had a scar on her leg. 

Q. And as the result of that conversation, did you tell him to have 
Mrs. Bremer come down to see you? A. That is right, they both came 


down to see me. 


Q. And after Mrs. Bremer came down to see you, what, if any- 
thing, did youdo? A. I examined her leg. She was unhappy about the 
fact that the area which had healed well had a scar, and I referred her 
to Dr. Arthur Dick, a plastic surgeon, and to see what kind of recom- 


mendations he would make. 

Q. Were you in touch with Dr. Dick afterwards? A. Yes, sir, I 
was. 

Q. Did you get a report from Dr. Dick? A. Yes, sir, Ihave a 
note here from Dr. Dick. 

Q. What did Dr. Dick say should be done? A. Would you like 
me to read the note? 

Q. No, can you tell us what his recommendation was? A. I 

think you have to read the whole note to get the gist of it, sir. 

* * * * * 

Q. Doctor, I would like you to read the paragraph that Dr. Dick 
says should or should not be done for Mrs. Bremer. Can you do that 
for us? A. (Reading) "As you know, I saw Mrs. Mary Bremer on 

February 13, 1959, for the pigmentation that was over the left 
medial tibia. I thought it was worth trying abrasion on a small area 
to see if the pigmentation could be removed. This was done over a 
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sample area measuring two centimeters in diameter and a dry dressing 
applied. I made no charge for the treatment because I was glad to see 
what the possibilities were employing this type of treatment for this 
patient." 

Q. Allright. Now, doctor, you operated on Mrs. Bremer twice, 
Ithink, did you not? A. Yes, sir. 

Q. Once on the breast and the other on the legs -- is that right ? 
A. Twice on her breast and once on the leg, sir. 

Q. And did you bill Mr. Bremer for it? A. Yes, sir, I did. 

Q. And were you paid? A. I was paid, sir. 

Q. Why didn't you send a bill for all the injections that you gave 
Mrs. Bremer? A. Because I'd given an all-inclusive price for the 
operation and the injections. 

Q. You give an all-exclusive price? A. All-inclusive price, yes. 

* * * * * 

Q. Now, doctor, what did you charge for the operation? A. I 
sent Mrs. Bremer a bill for seventy-five dollars for the operation on 
her breast and on her legs. 

Q. Seventy-five dollars? A. Yes, sir. 

Q. And that included all the injections? A. Yes, sir. 

Q. What do you charge for a visit to your office, doctor ? 

A. Icharge ten dollars for the first visit and five dollars for subsequent 
visits. 


Q. How many visits did Mrs. Bremer make to your office ? 


A. Mrs. Bremer had a total of -- pardon me -- twenty-one visits. 

Q. So at twenty-one visits, that would be a hundred and ten dollars 
alone, exclusive of the operation? A. A hundred and fifty dollars, sir, 
was paid by Blue Cross and Blue Shield. 

Q. A hundred and fifty dollars was paid? A. Yes, sir. 

Q. Well, you didn't tell us that? A. You didn't ask me, sir. 

Q. You said you sent a bill? A. I sent a bill. 

Q. For seventy-five dollars? A. We send in our forms to Blue 
Shield; we do not send bills, and we are paid for it. 
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Q. Now, let me understand you correctly. What is the seventy- 
five dollars for? A. That was because Mr. Bremer, according to our 
contract with Blue Shield, makes over the limit of six thousand a year, 
and we charged him the normal fee for this surgery. 

Q. And what was the normal fee? A. A hundred and fifty dol- 
lars for the vein and subsequent following treatment, and seventy-five 
dollars for the breast surgery. 

Q. And Mrs. Bremer had twenty-one visits to your office? 

A. Total of twenty-one. 

Q. And you say those twenty-one visits included the two opera- 
tions on the leg at a hundred and fifty dollars? A. Yes, sir, it did. 

Q. At the time that you sent the bill to Mr. Bremer, did you 
know how many visits you'd had from Mrs. Bremer for the veins? 


A. No, but I tell these people ahead of time it includes all follow-up 


injections for the immediate period following. That is my standard fee. 

Q. Now, doctor, do you recall the gist of your conversation with 
Mrs. Bremer when she first came to you for the treatment of the vari- 
cose veins? A. I usually tell all my patients when varicose veins 

come -- 

Q. Now, please, doctor -- A. I cannot recall her exact con- 
versation, sir. 

Q. You cannot recall the conversation? A. Not the exact con- 
versation, no, sir. 

Q. Did you tell her that she might be left with a disfigured leg? 
A. Itold her she would have the possibility of two scars, one at the 
ankle and one at the groin of each leg. 

Q. As the result of what? A. As the result of the surgery. 

Q. Well, that was when you used the knife on her -- is that right ? 
A. Yes. 

Q. Did you tell her that she might have a scar as the result of 
the injections? A. No, sir, I did not. 

MR. OSTROW: That's all. 
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CROSS EXAMINATION 
BY MR. GALIHER: 

Q. Dr. Burka, was your treatment as given to Mrs, Bremer when 
she was in the hospital in accordance with the approved standards of 
treatment rendered to persons suffering from varicose veins by sur- 
geons in the District of Columbia? A. Yes, sir. : 

Q. Was your treatment thereafter given to Mrs. Bremer, includ- 
ing the injections, in accordance with that treatment which is approved 
and followed by surgeons undertaking to treat varicose vein conditions 
in the District of Columbia? A. Yes, sir. 

Q. Was the solution that you have indicated that you used, and 
the percentages of that solution in accordance with the standards ap- 
proved by surgeons in the District of Columbia undertaking to treat 
patients with varicose veins with solution? A. Yes, sir. 

MR. GALIHER: I have no other questions. 

THE COURT: Thank you, doctor, you may step down. 

(The witness left the witness stand.) 

MR. OSTROW: The plaintiff rests, Your Honor. 

MR. GALIHER: May we approach the bench, Your Honor ? 

(At the bench:) 

MR. GALIHER: May it please the Court, I would like to at this 
time move for a directed verdict on the basis of his testimony. Counsel 
has shown neither negligence or causation. I have five or six cases that 
I can cite for Your Honor if that is necessary, but it seems to me this 
record is completely devoid of any showing of negligence or causation. 

* * * * : * 

THE COURT: I don't think there is any negligence or any viola- 
tion of duty by the doctor. I will grant the motion. 

(In open court:) 

THE COURT: Members of the jury, counsel for the plaintiffs 
have stated to the Court that this concludes the evidence in behalf of 
the plaintiffs, and counsel for the defendant has moved that the Court 


direct a verdict in favor of the defendant on the ground that there is 
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no evidence from which you, the members of the jury, could find that the 
defendant, Dr. Burka, was guilty of any negligence or violation of any 
duty owing by him to the plaintiffs. The Court is of the opinion that 
there is no evidence in this case from which you could find Dr. Burka 


responsible, or could find that Dr. Burka violated any duty, or could 


find that he was guilty of any act of negligence in the administration of 
the medication which he did administer to the female plaintiff, and 
therefore the Court directs you, as a matter of law, to returna verdict 
in behalf of the defendant. 


* * 


| Filed February 27, 1961] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 27th day of February, 
1961, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 

* * * * * 

who, after having been duly sworn to well and truly try the issues between 
Mary Ellen Bremer and Frederick G. Bremer, plaintiffs and Dr. Philip 
Burka, defendant and after this cause is heard and given to the jury in 
charge, they upon their oath say this 27th day of February, 1961, that 
they find for the defendant against said plaintiffs by direction of the 
Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiffs his costs of defense. 

Harry M. Hull, Clerk, 


By: /s/ Winnifred D. Moran, 
Deputy Clerk. 


By direction of 
Judge Joseph C. McGarraghy 


[ Filed March 20, 1961] 


NOTICE OF APPEAL 

Notice is hereby given this 20th day of March, 1961, that Mary 
Ellen Bremer and Frederick G. Bremer, plaintiffs in the above-entitled 
cause hereby appeal to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 27th 
day of February, 1961 in favor of the Defendant, Dr. Philip Burka 
against said Plaintiffs, Mary Ellen Bremer and Frederick G. Bremer. 

/s/ Maxwell A. Ostrow 


Munsey Bldg., 
Washington, D. Cc. 


/s/ Maurice Friedman, 
1001 Conn. Ave., N.W., 
Washington 6, D.C. 
Attorneys for Plaintiffs Mary Ellen 
Bremer and Frederick G. Bremer 
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COUNTERSTATEMENT OF THE CASE 


On February 7, 1957, Appellee operated on female Appellant, Mrs. 
Mary Ellen Bremer, for a tumor of her left breast (J.A. 25). On July 5, 
1957, she again came to Appellee because of another lesion in her left breast 
and because varicose veins were bothering her. The female Appellant's 
varicose veins first started to give her trouble when her third child was born 
in November of 1956. At that time she noticed a blood clot which pained her 
and was treated by another physician for this condition. She had to wear 
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elastic hose and had to elevate her legs. The varicose vein condition existed 
off and on until the summer of 1957 (J.A. 12-13). On August 13, 1957, Ap- 
pellee performed surgery on the breast lesion, and on August 14th, surgery 
for her veins (J.A. 26). Thereafter he treated her postoperatively and in- 
jected into the veins of both of her legs small injections of sodium morrhuate, 


five percent solution, in benzyl alcohol, to obliterate her remaining varicose 
veins (J.A. 26). The procedure followed, before injection, is to place a tourni- 
quet around the upper part of the leg of the patient while she is standing, to 
cause the veins to dilate or distend, so that a needle can be inserted (J.A. 30). 
This drug was used for the purpose of sclerosing the veins so that they would 
not be able to carry blood, not to destroy them completely (J.A. 27). The in- 
jection sets up a reaction on the internal lining of the veins and, following injec- 
tion, a tight bandaid is placed over the area to bring the front and back parts 
of the vein into opposition so that they will stick together and then heal that 
way, so the blood will not be able to flow through those veins and the vein will 
become permanently oblitereated. 


The first injection given to Mrs. Bremer by Appellee was of 1 c.c. of 
the five percent solution in each leg. The second injection was of 2 c.c.'s of 
the same solution into the veins of each leg (J.A. 27). She experienced a 
perfectly normal reaction to both injections (J.A. 27). Ontwo occasions in 
September, she received the same 2 c.c. injection with the same effect. Mrs. 
Bremer had bad veins in the right leg and markedly bad ones in the left. and 
Appellee’s procedure was to start injecting with the largest veins around the 
ankle and to work upward toward the thigh (J.A. 28). She received four in- 
jections of the same solution in October, and three in November with the 
normal reactions (J.A. 28-29). On November 27, 1957, she received an in- 
jection of 2 c.c.'s of the same solution into the right leg where the larger 
veins were located, and an injection into the smaller veins along the anterior 
portion of the front part of the left leg of only 1c.c. of half-strength solu- 
tion; that is, the five percent sodium morrhuate in benzyl alcohol was diluted 
in balf with normal sterile salt solution (J.A. 29). She successfully took the 
injection into the right leg. Appellee used a diluted solution because the veins 
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were smaller on the left leg (J.A. 30). He inserted the syringe when the 
patient was standing up, drew back on the syringe, got a free flow of blood 
back through the needle, then proceeded to inject (J.A. 34), Before he in- 
jected the entire cubic centimeter of solution and after about three-quarters 
of the injection had been given, he noticed a blanching occurring about three- 
quarters of an inch above the site of the injection, and he immediately with- 
drew the needle. The blanching became reddish in color (J.A. 30-31, 34). 
The injection went into the vein. He would not inject without a free flow of 
blood back into the syringe and there was no evidence of the solution es- 
caping into the outside vessel. If the solution does get outside of a vein, 

it can be injurious to the tissues surrounding it, by causing a reaction of 
the subcutaneous tissues. The solution ordinarily stays within the vessel, 
but sometimes when veins go into spasm, it may be spread somewhat into 
the tissue. Appellee does not know whether the solution in this case went 
into the tissue, but it could have (J.A. 35). 


Mrs. Bremer contended that Dr. Burka stated to her that he was 
sorry that he had burned her (J.A. 9, 18), however, the reaction resulted 
from an impediment to the blood supply in that particular area (J.A. 31); 
that he had injected the same area before without reaction and that the 
reaction which occurred could have been due to a spasm of the small veins 
when the solution was injected to get rid of the varicose veins; that every 
person could be susceptible to such a reaction and that is why the medical 
profession uses a more dilute solution on a smaller vein and in smaller 
amounts, although the treatment is the same (J.A. 31). | 


Subsequent to November 27, 1957, Appellee injected both legs again 


on December 11, 1957 and January 8, 1958, apparently without incident 
(J.A. 29-30, 32). He checked her legs again on February 12th and March 
26th, 1958 (J.A. 30). The area healed well, but left a scar the size of a 
fifty-cent piece (J.A. 10, 38), which was her only complaint (J.A. 21). Ap- 
pellee referred her to Dr. Dick, a plastic surgeon, to see. what kind of 
recommendation he would make (J.A. 38). 
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When female Appellant first came to Appellee for treatment of her 
varicose veins, he explained to her that she would have the possibility of 
two scars, one at the ankle, and one at the groin of each leg, as a result of 
the surgery. He did not tell her that she might have a scar as a result of 


the injections (J.A. 40). Appellee's treatment. including the injections given 


and medicine used,was in accordance with the approved standards of treat- 
ment rendered to persons suffering from varicose veins by surgeons in the 
District of Columbia (J.A. 41). 


SUMMARY OF ARGUMENT 


While the lower court directed a verdict in favor of the Appellee 
at the conclusion of the Appellants’ case, the Appellee had been called as an 
adverse witness and had given a full account and explanation of his treatment 
of female Appellant and of the reaction that had occurred during his injection 
of one of her varicose veins. The testimony was thus in a posture where all 
information relative to the treatment and occurrence had been received, and 
the record clearly established no evidence of negligence on the part of Appel- 
lee. On the contrary, it demonstrated that his treatment was at all times in 
accordance with approved practice and procedure. None of Appellants’ var- 
ious theories were established, and the lower court, therefore, properly 


directed a verdict for Appellee. 


ARGUMENT 


I 
THE SOLUTION GIVEN AND THE MANNER OF INJECTION WERE PROPER 


Appellee does not quarrel with the law set forth in Appellants' brief, ~ 
but he asserts that the cited law has no application to the evidence here. 
While it is true that female Appellant developed a reaction during the course 
of one of Appellee's injections, the mere happening of the occurrence does 
not demonstrate any negligence on Appellee’s part. As a matter of fact, the 
record demonstrates without contradiction that his treatment at all times 
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was in accord with those standards approved by physicians practicing surgery 
in the District of Columbia. The reaction was simply an untoward and un- 
preventable happening without any lack of proper care or negligence on the 
part of Appellee. 


Appellants' first argument is that either the injection was made into 
tissue rather than into the vein, or that an improper solution was injected 


into the vein. Let us dispose of the latter theory first. 


Sodium morrhuate, five percent solution, in benzyl alcohol, is used 
for injection into varicose veins to obliterate the veins that remain behind 
following surgery. This injection is to purposely set up a reaction on the 
internal lining of the vein so that the vein will become permanently obliter- 
ated. This same solution in a 2 c.c. amount was used on the occasion of all 
injections through the date of the reaction, except on the occasion of the first 
injection following surgery, when only 1 c.c. of the solution was injected into 
both legs, and on the occasion of the untoward reaction, when Mrs. Bremer's 
left leg was injected with only 1 c.c. of half-strength (weaker) solution. This 
solution and the percentages used were at all times in accordance with ap- 
proved standards in the District of Columbia and there is not one scintilla of 
evidence to the contrary. 


Next Appellants contend that the injection was made into the sur- 


rounding subcutaneous tissue rather than into the vein proper and that this 
brought about the reaction sustained by Mrs. Bremer. They rely completely 
upon the testimony of Appellee himself in support of this theory. A review of 
this testimony demonstrates that Appellants either misconstrue or misunder- 
stand the explanation given by Dr. Burka. He did not state that he did not 
know where the injection went, he stated that he injected the solution into the 
veins, and that to his knowledge there was no evidence of it having escaped 
into the outside vessel (J.A. 34-35). While it is true he did not know exactly 
what caused the reaction, he stated the blood supply of the particular area 
had become impeded and that this could have been due to a spasm of the 
small veins leading off from the larger one which was injected. This reaction 
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permits the solution to spread outside of the vein, although the injection has 
been properly given. 


There is no doubt but that the solution caused the reaction, the blanch- 
ing, and the subsequent scar, but this does nat give rise to any liability. It 


was necessary for Appellants to show not only that the treatment was injurious, 


but that the requisite care and skill were not exercised in giving it. Sweeney 


v. Erving, 35 App. D.C. 57, aff'd. 228 U.S. 233,57 L. Ed. 815. They failed 
here as to both. 


This was not the exceptional case such as those where the result of 
an operation, if unexplained, may warrant an inference of negligence. Wilson 
v. Borden, 61 App. D.C. 327, 61 F. 2d 866; Cayton v. English, 57 App. D.C. 
324, 23 F. 2d 745; Ewing v. Goode, 78 F. 442. The record here precludes any 


such claim. 


Appellants’ quotation taken from McGulpin v. Bessemer, 43 N.W. 2d 
121, is based on evidence and more particularly medical testimony far differ- 
ent than found in the record here. While independent medical testimony is 
not necessary to establish malpractice, there must be some substantial show- 
ing of negligence to form the basis for such aclaim. Nota scintilla of such 


evidence is found in this record. 


0 
THE ALLEGED STATEMENT OF APPELLEE DID NOT CREATE A JURY ISSUE 


Appellants' attempt to make out a jury issue by contending that Appel- 
lee stated to female Appellant that he had burned her and that this was a 
direct admission of liability on his part. While for purposes of this appeal 
the Appellee will have to accept the claim of female Appellant that the state- 
ment was made, nowhere in the record is there any evidence that Mrs. 
Bremer was burned and Appellants have failed to point out one single thing 
which supports such a claim. They contend that this statement standing alone 
was enough to take the case to a jury. It is true that admissions on some 
occasions have been held to create jury issues and have been sufficient to 
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impose liability, but here, however, Appellee has stated unequivocally that 
this was not a burn and has explained to the best of his ability exactly what 
occurred. The evidence contradicts any argument that Appellants can make 
contending that the statement gives rise to a jury question and the cited case 
is inapplicable. 


ant 


THERE IS NO BASIS TO THE CLAIM OF LACK OF CONSENT 
OR FAILURE TO WARN 


If Appellee were to be held liable here for the fifty-cent size 
scar on female Appellant's leg because of an alleged failure to warn, no 
physician would be safe in the event of an untoward result and few would be 
courageous enough to practice the healing art. No physician is ever required 
to warn his patient of all possible consequences that might be expected to 
occur with treatment, for such pessimism would either psychologically effect 
the patient's progress or result in a refusal of the tendered treatment. A 
doctor is interested in curing his patient, not in worrying him with remote 
and unexpected possibilities that might occur. | 


As Appellants’ cited case of Natanson v. Kline, 350 P. 2d 1093, 
pointed out (p. 1103): 


'" * * * the duty of a surgeon is to be honest in fact and to 
express his honest belief, and if he does so he ought not 
to be judged as if he had warranted a perfect cure nor to 
be found derelict in his duty on any meticulous criticism 
of his language.” 


"But this does not mean that a doctor is under an obliga- 
tion to describe in detail all of the possible consequences 
of treatment.” | 


Appellee here made a substantial disclosure of expected conse- 
quences when he advised Mrs. Bremer that she would have the possibility 
of two scars, one at the ankle and one at the groin of each leg. He did not 
tell her that she might have a scar as the result of the injections because 


none was expected. There was no lack of "informed consent." 


CONCLUSION 


The lower court properly directed a verdict and its Judgment should 


be affirmed. 
Respectfully submitted, 


RICHARD W. GALIHER 


WILLIAM E, STEWART, JR. 


1215 - 19th Street, N. W. 
Washington 6,D.C. 


Attorneys for Appellee 


